In the Matter of Merchant Mariner's Docunent No. Z-155911 and al
ot her Seaman Docunents
| ssued to: Manuel Rodriguez

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1394
Manuel Rodri guez

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 19 Decenber 1962, an Exam ner of the United
States Coast Guard at New York, New York suspended Appellant's
seaman docunents for three nonths on twelve nonths' probation upon
finding himguilty of m sconduct. The specification found proved
all eges that while serving as Chief El ectrician on board the United
States SS PRESI DENT McKI NLEY under authority of the docunent above
described, on 21 Cctober 1962, Appellant assaulted another crew
menmber wth a crescent wench. Two other specifications were
di sm ssed.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of not gquilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence the testinony
of Chief Mate Martin, and two exhibits (abstract of the Shipping
Articles and a copy of an entry nmade in the Oficial Logbook).

I n defense, Appellant offered in evidence the testinony of the
steward's wutility man and his own testinony. In addition a
bl oodstained shirt belonging to Appellant was introduced in
evi dence.

At the end of the hearing, the Exam ner rendered the decision
in which he concluded that the charge and specification has been
proved.

FI NDI NGS OF FACT

On 21 Cctober 1962 Appell ant was serving as Chief Electrician
on board a nmerchant vessel of the United States, the SS PRESI DENT
McKI NLEY, under the authority of his nmerchant mariner's docunent
while the vessel lay at Bel awan, Sumatra.



About 2230 on that evening Appellant returned fromshore and
having found his room | ocked, proceeded to the officers' saloon in
search of his roommate, the Second Electrician. Not finding the
electrician in the saloon Appellant asked OBrien, a Third
Assi stant Engineer, if he knew the whereabouts of the Second
Electrician. OBrien told Appellant that he was not wanted in the
sal oon and an argunent ensued. At this time Chief Mate Martin cane
al ong and separated the two nen sending OBrien to the sal oon.
Wagner, the Second Assistant Engineer, cane by and fought wth
Appellant. Martin separated them and sent WAagner to the sal oon
Appel | ant was bl eeding fromthe nonth and had a brui se beneath one
of his eyes. He grabbed a fire ax and started toward the sal oon
when he was disarnmed by several persons. Appellant was taken to
hi s cabi n.

Around 0200, while Martin, Wagner, and the radi o operator were
seated in the sal oon, Appellant appeared at the doorway holding in
his hand a 12-inch crescent wench rai sed above his head and headed
toward Wagner, who saw Appellant and pinned him against the
bul khead. Appellant was disarmed and handcuffed before anything
further happened. The Master was notified and Appellant was
renoved fromthe vessel and subsequently hospitalized. He did not
return to the ship.

BASES OF APPEAL

Among the grounds urged by counsel for reversal are the
fol | ow ng:

1. The governnent failed to adduce substantial evidence of
the alleged assault. It was inconsistent to believe with respect
to the dism ssed specifications but not concerning the other
of fense al |l eged.

2. The logging which occurred after Appellant was ashore and
which he had no chance to answer was inproper evidence even
considering the exceptions permtting the admssibility of [|og
entries. The log entry in this case was not a proper entry because
it did not conformto the standards approved by the Coast Guard.

3. The governnent's wtness, Chief WMite Martin, nmade
statenents inconsistent with the facts, including the severely

beaten condition of the Appellant at the tinme of the alleged
assaul t.

4. The governnment failed to produce necessary witnesses to
the all eged assault, including Wagner.

APPEARANCE: Julius J. Rosen, Esquire, of Tenzer, Geenblatt,
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Fal l on & Kapl an of New York, New York on the brief
for Appellant.

OPI NI ON

The above findings of fact are substantially in agreenent with
t hose of the Exam ner.

The second and fourth assignnments of error may be di sm ssed
W t hout extended di scussi on.

Section 137.20-107, Title 46 of +the Code of Federal
Regul ati ons provides in part that a certified copy of a log entry,
if not made in substantial conpliance with the requirenments set
forth in 46 U S. Code 8702, while adm ssible in evidence, does not
constitute prim facie evidence of the facts stated therein. In
the instant case, it is not material whether the log entry neets
the requirenents of section 702 since the decision that Appellant
was guilty is primarily based on the Chief Mate's testinony and not
the log entry. Nevertheless, this entry constitutes proper
evidence to <corroborate Martin's testinony that Appellant's
apparent injuries consisted of a bruise near one eye and a slight
cut on the nonth. This condition as well as Appellant's appearance
of intoxication was observed by the Master when he entered the
sal oon. The Master also stated, in the entry, that an Anerican
Vi ce- Consul agreed that Appellant should be permanently renoved
fromthe ship for the safety of all.

As to the fourth assignnent of error, it is noted that the
governnent did not have a duty to produce any specific w tnesses.
| f Appellant desired Wagner's or OBrien's testinony he could
presumabl y, have secured it by neans of a subpoena or deposition.
See 46 C.F.R 8137.15-10, 137.20-140.

The first and third assignments of error, together with others
listed by Counsel in his brief, deal primarily wth evidentiary
matters.

The Exam ner accepted Martin's version of the crescent wench

epi sode and found Appellant guilty as charged. There is no
indication in the Examner's deci sion that he discredited Martin's
testinony in dismssing the two other specifications. |In fact, the

Exam ner rejected Appellant's testinony that Martin was not present
during the argument with O Brien and the fight wth Wagner, and
t hat Appellant grabbed the ax to defend hinself against \Wagner.
Consistent with this, the Examner did not accept Appellant's
testinony that he did not |ater have possession of a wench but
sinply was seeking nedical attention for numerous injuries when he
was attacked and handcuffed. Martin's testinony, therefore,
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constitutes substantial evidence for the Exam ner's eval uation as
to what occurred just before Appellant was handcuffed.

Wth respect to the third assignnment of error, the Exam ner
did not accept as a fact Appellant's testinony that he suffered a
severe beating either before or after the tinme of the alleged
assault with the wench. The testinony of Appellant's only w tness
other than hinself is so confusing and obviously exaggerated in
sonme respects that it deserves no credence and was given none by
the Examner. On the other hand, the Exam ner accepted, as facts,
the testinony given by Chief Mate concerning the extent of
Appellant's injuries (referred to above) as well as that Appellant
entered the saloon with the wench in an uprai sed position and was
stopped fromusing it only by the quick action of Wagner who was
sitting at the table wwth the Chief Mate and the radi o operator.
The nedical reports submtted on appeal are not convincing as to
what injuries Appellant had suffered three nonths or nore prior to
the dates on the nedical reports. Hence, there is no nerit to the
contention that the Chief Mate's testinony was inconsistent with
the facts.

ORDER

The order of the Exam ner dated at New York, New York on 19
December 1962, i s AFFI RVED

D. MG MORRI SON
Vice Admral, United States Coast @Guard
Acti ng Commandant

Signed at Washington, D. C., this 20th day of June 1963.



